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PER CURIAM. 

 Lonnie McKinnon appeals the trial court’s order revoking his probation and the 

sentence imposed after that revocation.  Although he was found in violation of Conditions 

One (failing to report to the probation office), Three (moving residences without notifying 

and obtaining the consent of his probation officer), and Five (committing a new law 
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violation), McKinnon only challenges the trial court’s finding that he violated Condition 

Three of his probation.  He argues the trial court erred in finding him guilty of violating 

Condition Three because the violation failed to mirror the language of the condition of 

probation allegedly violated.  As McKinnon correctly notes, the language in the probation 

order for Condition Three states that he would remain in a specified place and not change 

his residence or employment without the consent of his probation officer.  Yet, the 

Violation of Probation (VOP) affidavit charged a violation of Condition Three for failure to 

report for his July 2017 appointment at the probation office.  As such, McKinnon contends 

that his conduct did not actually violate the language of Condition Three.  We agree. 

The due process requirements applicable to criminal cases apply to VOP cases.  

Stanley v. State, 922 So. 2d 411, 415 (Fla. 5th DCA 2006) (citing Black v. Romano, 471 

U.S. 606, 612 (1985)).  One of these due process requirements is that the probation order 

"adequately place the probationer on notice of conduct that is both required and prohibited 

during the probationary period."  Ramirez v. State, 4 So. 3d 752, 753 (Fla. 2d DCA 2009) 

(quoting Lawson v. State, 969 So. 2d 222, 230 (Fla. 2007)).  Both the affidavit of violation 

and the court's finding of violation must mirror the probation condition: 

A probationer must be violated for the reasons stated in the 
affidavit filed, and the reasons must be established by 
substantial competent evidence at the hearing.  Further, the 
violation must mirror the language of the condition of 
probation allegedly violated. 

 
Stanley, 922 So. 2d at 415.  Allegations that are not mentioned or required in the condition 

of probation cannot form the basis of a VOP.  Odom v. State, 15 So. 3d 672, 677–78 (Fla. 

1st DCA 2009) (citing Stanley, 922 So. 2d at 415).   

https://www.westlaw.com/Document/I861285b4b01a11da8cccb4c14e983401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_415
https://www.westlaw.com/Document/I179bb5669c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_612
https://www.westlaw.com/Document/I179bb5669c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_612
https://www.westlaw.com/Document/I2959c2140a3b11deb7e683ba170699a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_3926_753
https://www.westlaw.com/Document/I7e8694a2830011dcab5dc95700b89bde/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_230
https://1.next.westlaw.com/Document/I861285b4b01a11da8cccb4c14e983401/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad62aee000001662d92712835225207%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DI861285b4b01a11da8cccb4c14e983401%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=2d13adebfdf5df1a04f8808d9be40b17&list=MULTIPLECITATIONS&rank=0&sessionScopeId=8666fb4f71e357748a1e4821dbe4e0201f8919a79557fd9790d1c08601f18966&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://www.westlaw.com/Document/I14217d9a60e511deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_3926_677
https://www.westlaw.com/Document/I14217d9a60e511deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_3926_677
https://www.westlaw.com/Document/I861285b4b01a11da8cccb4c14e983401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_415
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 Here, the trial court's finding that Condition Three was violated is limited to the 

terms of Condition One, which required reporting to the probation office on request the 

trial court found: 

Count 3 about making himself available to report to his 
probation officer in July, that's, once again, it's a Condition 3 
violation.  As she said, and I believe, Ms. Anglin, that after he 
stopped showing up, she never heard from him until he was 
arrested in September, so he willfully violated Condition No. 3 
by the greater weight or preponderance of the evidence . . . . 

 
The finding never mentions the requirements of Condition Three, which concerns 

Appellant's residence, his employment, a change in residence or employment, and the 

consent or lack of consent of his probation officer to the change.   

Accordingly, because the trial court's finding does not mirror the language of 

Condition Three in the probation order, we remand with directions that the trial court strike 

the violation of Condition Three from the written order revoking probation.  The sentence 

on the VOP is nonetheless affirmed as it is clear from the record that the sentence would 

have been the same if only the violations of Conditions One and Five, both of which are 

substantial, had been considered.  See Webb v. State, 154 So. 3d 1186, 1189 (Fla. 4th 

DCA 2015) (citing Brown v. State, 12 So. 3d 877, 879–80 (Fla. 4th DCA 2009)); Davis v. 

State, 474 So. 2d 1246 (Fla. 4th DCA 1985).   

AFFIRMED in part, REVERSED in part, and REMANDED with instructions. 

 

BERGER, EISNAUGLE and HARRIS, JJ., concur. 
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https://www.westlaw.com/Document/I3a15ccc9967e11e49488c8f438320c70/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_3926_1189
https://www.westlaw.com/Document/I487872ea5c3c11dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_3926_879
https://www.westlaw.com/Document/I031de3980d9c11d99830b5efa1ded32a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I031de3980d9c11d99830b5efa1ded32a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

